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respeat to the limitations of O.R.S. 275.330:

“A special or general election by the voters of Lane County
authorizing disposition of the property in cue sti on would

from the a zxan of the County Court of Dedexber

"V: 7, 1854,

(b)

An sbhsolute gl&t ¢f the prowerty or a lease for nominal

 consideraiion is pexwissible where a public purpose is ihe
motivatioa for the transaction.

)

'§61 

- this statute, but thi

yeatal is not prohibited hy

A 99=yeuy lease at reasonable
g ce *dv13ua that it would be wise

ig o

nah
2o
LRE

" to obtain a declaratory judgment in this regavd beiore
substantial expenditures are m ade.
There are possibili sies for joint agreements between the
County aﬂd the City which may or may not evolve a ransier

of interests in the land by virtue of the suatgmory rermzssxan

- given in 0.R,5. 190.010 and 196.040.

With

(af

respect to limitations in the Mulligan Deeds:

‘It is the opinion of this office that the languuge
“used in the Mnlligan deeds is non-restrictive in nature,

+he

and that claims asserted on the hasis of this language could
be successfully éefeaﬁed should litigation arise.

Respectfully submitted,

/S/ Eugene C. Vena

EUGENE €. VENN, District Attorney
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. Gentlemen:

1 At your Jrequest this office submits
aileca»mon of County property to uﬁ City of Eugene to be used in connection with

- @ propoged City Library, the specific property being the Southeast Park bleck
- located in the public square.

not advised of any specific plan or

At the present writing this effice is
movandun, therefore, embraces enly the
g

S propoesal regerding this matter. This memor

- general problems which will confront the ¢overnmental agencies involved in future

. plonning., Be sdvised at the outset, lowever, that this office is of the opinion

_ that a workeble plaun ¢an be effected, though the form of that plan must be left
t6 future study and deliberation,

1. The State of Oxegon has upon its books legislation rplating to the

SECRETARIES

MARY W. KEARNEY
ANN KoTTKAMP
ISABELLE MASON

herewith this wemorasdum regarding possible

- linitation of the power of aliénation by the county in certain situations. One such

~piece of legislation is C.R.5. 275.5330. This statute cannot be assumed to be

obsolete nor Zorgotten, since the Regxo}atare has dealt with it by wey of amendment

-as reveﬁtly ag the 1951 session.
The statute provides, in pari:

N 4 #{1) ‘Uponm the eutry of an order by the county court seiting
; Lo aside the real preperty -for county forest, public park or
. L : recreaticnal srea, the Eands shall be set apart for such
A use and thevealter may n t ¢ alienated by county court for
any purpose unless autna ¢ by a majority of the voters of
the county in a regular er sge sial electzo“, ercent that the
county court may convey the lands to the state, or aan incok=
porated city or town or the United States Governmenﬁ fox
public use: provided that such Conveyance may be made wi v;zs ut
the payaent of compensationse o o (Then follows provisions
L - for velief fzom tanstion of lands so conveyed and providing
. : - for agrecments a8s to management of timber lands. Secction (2)
' velates to procedures of the court as to publication of
notice, hearing and orders.)

It sppears that on December 7, 1934, the county court, consisting of the three:
couuty commzsaioners, did cause an order to be enﬁered settxng aside the particular
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.area as a park and recrestional area. Assuming that the 1854 proceedings are legally

";unxmpeachmble. the statute has apparent appilcaﬁaon to the problem at hand.

(a) A special or general eiectiaa by the voters of Lane County
authorizing disposition of the property in question would release
the county from the 1854 order and the spparent restrictions of

- the statute, .

. {b) A deed without considera tiok. i.c., a gift of the property
to the City is permzssxble where a public purpose is the motivation
of the transaction,

.2, The aﬂ&StlQﬂ arises gs to whether or not some transfer of am interest
in the prope*ty in questzan can be avcomplzshed whereby the county can receive
- reaoanable remuneravlan., A . . _ v _

. w

”hi“ office 03110 ycur ‘altention to the term “alienated” in the statute.
. While there is no case reported fyrom the Oregon Supreme Court interpreting this term,
- oy any other term of the statute, and while there is no comparable legislation in
other states which has received judiecial interpretation, the word "alienate" has been
- interpreted in slightly different contexts by the courts in other states. These
: cases indicate 7 positzve split of authority as to the proper interpretation of
© the word "alienate" as it may appear in deeds, wills, corporation charters, ordinances
or statutes. Some of the cases adhere to the proposition that “alienation” conteuplat
an absolute surrender aund parting of title to the property, and acts short of such
divestment of title, while they are uﬁua,ij acuomgiished by some form of conveyance,

.- are not pruperly denamxna»ed as an “alienation”,
-

bl

32, 815, 135 Towa 637
Il ,

213

e wahM} Vo Esh%vii 113, Wgwn
Stark v, Duvall, 54 2, 453, 454, 7 ¢
- Gould v, Head, 43 F. 240, 440.
Orail v, Bay lifg. Co., 85 So, 8561, 563, 83 Miss, 800, citing Stark v, Buvail,
-Contrary dutharlty holds that anr elienation vesults from any volu ntavy transfer of an
“interest in lend, as distinguished from trausfers by operation of law, as, for example
- passing of title by testate ox 1ntesﬁate succession.  Rabhbun v, 31101 7 A2d4 273, ¢:5
- 63 R, I, 309, and othegs. - -

C”:: u’:

(@) From taerfare@s;ng anthorities it is cenvlude by this office
| ‘that an absolute deed giving all right, title and inmterest, or a free-
'haﬁd interest, to the grantee musi be done by way of & gift and for
“a public purpose as indicated in 1.(a) above, but that a lease was
- wot intended by the legislature to be an alieﬁcuzau « € onsecuently
. a lease for an extended period of time may be permissidble under the
. 'statute even though the connty rece;ves valuaule consideration and
f,gremunefatien for such lease. -
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. 3. Your. attennzcn is nexa invited to the term “conveyance™ used in the
 "exeeption clause® and the “proviso clause® of the statute under consideration. Here
- the legislature has departed fiwom the use of the term "alienated” and employed the
 term “conveyance®™ and the question is presented whether, in doing so, the legislature
~ intended to include legses as well as deeds within the prohibition of the statute,

» The Oregon Supreme Court has enunciated the rule of law that a lease is a
conveyance of lands and tenements by & person for life or years and may be conveyed

by deed., (122 0w, 205, 1927, This proposition is recognized in the discussion zbove

with respect to the term “alienated” wherein it is acknowledged that a lease may be

. done by coaveyance and still not amount {o aa alienatisﬁ.

_ But a lesse is also a contract, and it is a fundamental proposition of law that
'it must be supported by consideration to have binding legal effect. ~
Young v, Neill et 21, B90 Or, 161 ~
Bevan v, Templeman et al. 145 Or, 279, 209 ..
-~ Bingham v. Honeyman, 382 Or, 129
- Noyes v, Stauff, 5 Ov, 129
Feaster v, Pgﬁaﬁ, 113 N.W, 475, 135 Towa GQ3
Hayd v, American Health Food Co. 96 N, W, 388, 391, 119 Wi, 12
Thus, while a tenancy for years may be limited by deed, the landlord=-tenant
~relationship has as one of its cardinal features, the return of considerati on by the
,tenant. the.City in this 1nstance. o

If uhe Oregon Supreme Court were to adopt this 1nterpretat10ﬁ, the statutory
‘,insbrpretatzen as to the prevzsa clause would resul% in the conclusion that the

© legislature intended the terms “alienated" and * ‘conveyance" in this statute to apply
“to total divesﬁments of the Cauﬁty 5 interest in land, and not to leases, since the

- .provise.is that the “conveyance” be without censideration. The legislature could not
have intended the lease to be without consideration, since it would then be no lease
“at all, Conaequently. the. statuﬁe dees not forbid a. leaSIng agreement for valuable

_cong 1deran on. .

(8 Iz is the prnxon of this office, therefore, that a 99 years

- lease at reasonable rental is not prehibited by this statute but cautiens
that it would be wise to obfain a declaratory judgment of the rights

- of the parties before extensive expenditures are made, :

on ef the City and County in this
ne-zcuai public purpose is the

for furthering a public purpose is
che New York Court in discussing
iting "alienation";

: 4, You may alse be advised that t
matter may be eﬁreagtheqeﬁ by the fact

+
commenplace. Illustrative of this is the
‘a lease of City lands in the face of u sta

" o o it cannot be accurately said that a lease of the public property
specified in section 71 is void, if it necessarily carries out a public
purpose authorized in any other section.” \
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unxcrtunaaeiy, the ﬁ@ur* saw no fun
York situation, which. ﬁhxs office ieels
Lane County. , : :

5. Ify JG“ ch acﬂe ic re;eci the plans sugaesﬁe& gbove, it might be well to
consider the possibility of an over-all agreement between the City of Eugene and Lane
County. By Statute, local governments ave given authority to enter agreements
for joing performance of funciions.

Oregon Revised Statutes 190.0i0 p rovides:
¥imnicipalities, districts or commissions situated in aany county or
counties, may, whenever it is deemed for their best interests,

enter into wrilten agreements with such ceuaty or counties, or with
each other, for the joint performance of apy aad all similar admini-
strative functions and activities of their local goveraments through
consolidated egencies, or by means of institutions, buildings, swimming
pools or other recreational orx cducational facilities and equzpment
Jointly construc ted owned, iea;ed o’ operased.

,Grﬂgon Revnsed Statutes 190.040 prov;des.

~ "No agreement'auﬁhorized by 0.E.S. 190.010 shall be entered into for a

. periocd of more than two years Zrom the date thereof; but such agree=
ments may be renewed for a period of not exc eudiﬁg itwo years at any one
‘time, The limitation prescribed in this section is notl appliecable

' £o conmtracts to jointly cwn, construct, maintain and cperate

. public parks, athietic fields, swimming pools, other types of

_recreational or educational iacilitzes and equxvﬂent or county and
cxﬁy governmenual culxdaﬂgs.

_ 1heee sﬁaiaa@ry pravasxoas huve not received judicial Iinterpretation but
merxted the aﬁtentaon of the S?abb Legislature as recently as the 1933 session.
{a) Tle pevsablllnles of joint a agreements with ect to this

property and the proposed librery for the City of Eugene are _

" manifold under these statutory provisiosns., This office also feels
that this express statutory authority to enter long term '
‘agreements between county snd city with respect to cducational
baw?dxnas and other properties strengtheas, if 1t doss not

ertainly establish, the proposition that O.R.S. 275,330 was

'fﬂet intended by the legzslatury 10 apply to a leasing

agreement.

busioy
A‘"'—a
Pk
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6, You have also iﬁqu';ed concerning the~p0331nle restrlctlons as to the use
which the County can make of this prcper y contazned in tne original deed to the Court
fram Sharnel Mxiixaan and’ w1ae.. v

-4n examination of the deed on reeo rd shows the following as the only possible

language in the deed whxc% could be construed as a resﬁriction:

"iitnesseth: Tuan the said party of the flrst part for and in
consideration of the sum of one dollar %o them in hand paid, the recexnt
. whereof is hereby acknowledged asd for the futther conside raaion that
.+ Bugene City; Seat of Justice for said County of Lane has been located,
pa;tly thereon. hnve bargazned and sold by these presentS. « o

'mhe GreFOH uuprcme Ccurt has adhered to the ru}e espoused by tﬁe great weight of

: authorlty in this country that restrictive covenants in deeds are to be strictly
‘construed,  The Court has saidi:

" "ind an estate upon condition cannot be created by deed, except where the
" terms of the grant will admit of no other reasonable interpretation...ur

'conclu*zone on this point are strengphened by the fact that the appellants

vy

-~ are invoking a technical rule of the common law, which rule has never been
. favored by the courts, but is always construed strxctlj.
Rﬂiev Vo Umatilia County, 15 Ox, 180, 181,

Thelreasan for this rule is that the courts ajbhor a ferfexture -which would

cresult if a restriction were allowed liberal imterpretation.

See excellent analysis in Estates and Conditions Subsecuent and Estates an
¢ﬁseczu1 Limitation, by Kenneth J, O'CaFnel Professor of Law, University
Grogon. Colleﬁe of Law, i85 QTbQ@ﬂ L.aw @vvew 63 at n. 76.

O“ great lﬁpﬁfﬁuﬁﬁﬂ alsa is the fact that the ! Mulligan deeds were granted for a

pﬁﬂllu purpose. This circumstance has been taken by the Oregon Supreme Coyrt as an
-indication that a forfeiture is not intended hy conditional or 11m1t1ng words in

s

Lhe éeed., CILV of P&rtimnd Y e"wzl?qurLAIb Or, 465,

a} X is Lhe opinion of this office that the words guoted above from
tne Muiilgan deeds ‘1§ non=x estr;ctzvu in nature. - :

By I* is the opinion of this office that claims asserted on
- the basis of ﬁhla languave ceuld be succe531u11y defeated should

Iatxgatzon arzse.»

-Reépectfully submi tted,

-EUGENE C. VENN, District Attorney




